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Introduction to Part II

Substantive environmental law is found in the main sectoral areas, which are land, water
and air. In part this is a legacy of the past but it serves to emphasise the specialist and
technical nature of environmental law. One approach to studying environmental law is
through an institutional focus. This is a common method used in many textbooks and it has
great value. It illustrates the contribution of local and central government to environmental
law in the United Kingdom and provides the opportunity for useful discussion of why this
is the case.
The role of local government in environmental law is an attempt to engage with local communities and citizens in a way that reflects cultural diversity. Local government has specific
legal responsibilities over contaminated land, waste collection and disposal, the prevention
of fly-tipping and litter controls as well as disposal of abandoned vehicles. They also have
important roles in the operation of a system of statutory nuisances and in planning law.
The various district councils and also London borough councils as well as unitary authorities
are under a duty to inspect their area for any statutory nuisance and to take action as part of
an inspection process or on the initiative of an individual citizen with a specific grievance.
There are broad and general categories of statutory nuisance organised around the central
concept of anything complained of that is ‘prejudicial to health or nuisance’. A variety of
powers are extended to allow the nuisance to be abated or, where there are specific powers
such as noise pollution, that regulate sounds and allow local authorities to investigate and
take preventative steps. There are considerable powers over neighbours, including restricting
the size of hedges.
Aside from statutory nuisance powers there are various statutory arrangements for specific
problems, such as contaminated land or the control of waste. In fact, the most substantial
area of local authority powers is over the planning process and system. Since 1947 town
and country planning has developed to provide a complex, technical and proactive as well
as reactive means of achieving planning development in the context of a social, political
and economic framework. Planning is based around development plans that incorporate
the main features of environmental protection. The planning system is policy-driven but
under strict and enforceable legal controls. These are subject to the supervisory powers of
the courts but also more directly: for an applicant in the planning process there is an appeal
to the Secretary of State for a refusal or relating to the conditions of a planning permission.
The development control process consists of planning permission obtained from the relevant
local planning authority. The submission of plans, their agreement and eventual ratification
allows participatory involvement of planners, local planning officials, lawyers, and ultimate
political control through the creation of planning policy guidance. There is also a link in
the planning process to what might be loosely described as the principle of sustainable
development. This is an important shift in the way planning operates once a direct element
of planning law incorporates sustainable development principles. As Chapter 9 explains, the
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potential for bringing environmental protection into the planning system is at its highest,
given the rise in energy costs and the impact of global warming on the economy.
An important element of environmental concerns relate to contaminated land, waste disposal in landfill, and land use. Local authorities have the power to impose planning conditions
and enter into agreements relating to environmental protection as part of the planning
system and the granting of permission. There are many environmental issues raised in the
planning process and the developer engages with the planning authorities in a negotiation of
how best to implement plans while incorporating environmental protection. Increasingly this
process is a ‘barter’ between the developer and the planning authority. The agreed bargain
may form a demonstrable part of planning gain.
One of the difficulties of the planning system, particularly where there is conflict over
policy, is to ensure that sufficient priority is given to environmental matters. The opportunity
for local authorities to combine the interests of developers and the environment is high,
but too often the environment has been the weaker part of the bargaining that inevitably
accompanies planning decisions. It is not surprising that the environment is at the centre
of considerable conflict between interest groups, and planning law often provides the context for disputes. It is also clear that there is an inevitable tension between local and central
government. In part this may come from party-political differences but there are also different expectations linked to central government policy-making. It is not uncommon for
local interests to be unrecognised in central government policies. There are also competing
economic needs between rich and poor regions. Competing for scarce resources inevitably
brings environmental issues to the fore – especially when jobs and economic growth are at
stake. This is likely to become particularly evident in the future when natural resources continue to dwindle and energy costs become increasingly expensive. In fact, energy is often
overlooked as an important basis for many environmental disputes. Regional geography amply
illustrates how the North–South divide is recognisable in terms of different natural resources.
Agriculture is also a basis for differentiation between regions. Large urban areas generate
more taxes than sparsely populated areas but have substantial environmental implications. In
some ways the problems of urban conurbations and industrial sites are self-evident. Industry
brings with it the risks associated with accidental or permitted release of diverse pollutants to
the environment. Concentrations of people bring problems of waste and sewage disposal.
Historic pollution from industry brings problems such as contaminated land. The environment of pavements and roads, of houses and factories built on flood plains bring increased
difficulties for flood control, particularly in the extreme weather events that appear more
common. Urban environments are demanding to manage and plan appropriately but reliance
on intensive agricultural production is no less difficult and also has an important environmental dimension. Management of agricultural land influences how areas flood; it affects the
conservation of biodiversity, and the health of soil. Farming also has significant polluting
effects. Intensive animal husbandry generates large volumes of waste and this, together with
the application of biocides and fertilisers to crops, make substantial contributions to diffuse
pollution of water bodies. The friction between overarching planning policy and local plans
are felt just as keenly in agriculture as in urban developments. The solutions that provide
environmental protection are often local not central.
We have so far briefly focused the institutional approach to studying environmental law
through the central and local government divide. There are, of course, other institutions that
contribute to environmental law, including agencies, regulators and courts (Chapter 3). The
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operation of the Environment Agency is a good example of where an institutional approach to
studying environmental law is helpful. In this regard environmental assessment is a key mechanism for the determination of the potential environmental impact on development projects.
As a procedural hurdle the system of environmental assessment is both a deliberative and
preventative technique that integrates into the decision-making system of environmental law.
The institutional approach, however, is not the only way to study environmental law and
if an institutional-based approach is not adopted entirely then it is possible to see environmental problems and challenges in a wider context. Principles and policies are focused on
environmental problems that are defined not simply by the legal rules, but by the nature
of the problem itself. In recent years, as outlined in Part I of the book, there has been a
major shift in the direction that environmental law has taken law. This has been through
its development of techniques and practices that go beyond the traditional private and
public law solutions to environmental problems. This means that modern environmental
law cannot be perceived as merely the application of nuisance, negligence or judicial review
actions to environmental problems. The sectoral areas allow an analysis of how local and
central government come together with a hybrid of different varieties and types of control.
It also provides the opportunity for specific case studies of the challenges and issues that
confront our land, water and air.

Land and the environment
In terms of organising the sectoral areas in this section of the book, our account begins
with land and the environment in its three dimensions. In Chapter 9, the role of planning
and how this may impact on the environment is assessed. Since the Second World War the
United Kingdom planning system has had to satisfy competing demands. The need to build
new cities and towns expanded the urban environment into many green spaces particularly
in the main industrial areas of the North and Midlands. High population density resulted
in many industrial areas becoming urban slums, with poorly managed architectural design in
the 1960s leading to major housing problems. The main impact of land-use planning on
land and the built environment is explained in this chapter and how planning controls may
assist in environmental protection is considered. There is also specific consideration of the
operation of environmental impact assessment and how this process may help environmental
protection. The second element of land and the environment is the management of waste. In
Chapter 10, the control of waste is discussed as one of the most important ways to address
the protection of the environment. There is a range of devices and techniques applicable to
waste control that cover the life cycle of materials from initial production to final disposal.
The application of different strategies, including steps to minimise waste through techniques
such as recycling and recovery, is considered. The effectiveness of waste minimisation strategies
is assessed, as is the use of various economic instruments, including taxation in waste control
and the regulation of waste through the EU and international law.
The third element of land and the environment relates to strategies to manage land and
protect the natural environment. In Chapter 11, the protection of our countryside and the
protection of plants, animals and the natural habitat are discussed. This is a subject that is
easily overlooked in terms of how the law addresses environmental issues. Environmental
law has a proactive role in protecting wildlife and habitats. A substantial number of UK species
and habitats are endangered and at risk. The extent of the problem is well illustrated by the
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fact that Natural England has action plans for the ‘recovery’ of 93 species – e.g. the native
oyster and the pennyroyal – and 15 habitats – e.g. fens and lowland calcareous grassland –
in England alone. Competing interests and conflicts over priorities create enormous pressures
on the system of protection at every level of development. Gradually over the years there has
been greater integration between nature conservation and environmental decision-making.
Species and habitat protection is also a good example of laws at domestic, European Union
and international levels providing different regimes. The loss of species and habitat is the
consequence of a variety of factors most commonly human-made, including the global impacts
of climate change and even pollution and more local impacts such as agricultural practices.
The conservation of nature, then, links environmental law to the difficult global dimension
of the environment as well as to the practicalities of local protection.

Water and the environment
There are two chapters that address the quality of the water environment. In Chapter 12 the
operation of domestic, EU and international law for the regulation of water quality, one of
the most significant developments in environmental law for many years, is considered. In
addition to addressing issues that surround water quality there is also an explanation of
how water is regulated and how setting quality standards is an essential element in the future
of environmental law. The marine environment is given specific analysis in Chapter 13
outlining in particular how international and EU law protects the marine environment.
Estimates vary but a large proportion of marine pollution is the result of discharges from
land – either from agricultural run-off or because of discharges from industrial processes.
There is a growing concern that marine pollution and the effects of global warming on our
seas will have long-terms effects on future generations.

Air
The legal controls over atmospheric emissions and air quality are the subject of this section.
There are two chapters. In Chapter 14, air and pollution is considered. The issues of climate
change and ozone depletion have given this area a singular importance. Despite the significant
nature of these problems, there are also important attempts to address health and environmental effects that come about because of poor air quality. In common with the other
sectors, land and water, the consideration of air quality also incorporates domestic, EU and
international law. The approaches to address air quality have varied from attempts to set air
quality standards to preventing pollution through techniques such as integrated pollution
control and preventative measures aimed at protecting the environment through controls
over smoke and fumes. You will remember that the early history of environmental law was
significantly shaped through techniques and regulations to control emissions (Chapter 2).
Chapter 15 considers noise and its control. Significant advances have been made in addressing noise pollution and setting up a local system of control. This is an area where local
controls in the United Kingdom gives considerable powers to local authorities, involving
statutory nuisance, the application of standards to noise and the general protection of the
environment. The problem of noise pollution has increased largely because of the scale and
nature of modern industrial processes, transport and domestic appliances. Environmental
rights are important when citizens complain about noise and seek redress in the courts.
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Conclusions
The final Chapter 16, addresses the overarching themes of environmental law and conclusions
that arise from its study. There are several conclusions that will be discussed and are briefly
summarised here.
●

Environmental law has developed its own identity through a series of complex, often
interrelated techniques that provide reactive, proactive and preventative means to protect
the environment.

●

There is an overlapping use of different regulatory systems that apply to the environment
generally but also specifically to different sectors. Assessing whether competing values and
norms are working is a difficult task.

●

Environmental law operates at different levels of legal control: domestic, EU and international. This provides a great variety of ideas and influences – perhaps leading to
unnecessary complexity.

●

Today environmental law has developed significant complex and interwoven techniques
for the protection of the environment. Assessing the effectiveness of how environmental
law is working is difficult and challenging.

●

The need to assess environmental law in terms of whether the law is adequately addressing risks and harm is paramount to the future.

●

Competing interests are prevalent in setting a balance for sustainable development.
Assessing market needs and environmental necessities are controversial and it is important
to establish how environmental law addresses the changing needs of society.

●

Protection and conservation strategies often have limited success especially in the context
of significant impacts on the environment, such as climate change and rapid economic
development.

●

Economic growth without adequate environmental protection is likely to prove prohibitively expensive if the costs of environmental pollution are accurately assessed. In the
post-Stern era the economic cost analysis of environmental pollution may ultimately
provide an incentive to protect the environment that is more effective than reliance on
legal regulation alone.

●

Environmental law lacks a comprehensive and easily understood formulation of its aims
and objectives. This may lead to a multiplicity of competing ideas that make decisionmaking difficult and policy-making almost impossible to agree upon.

●

Science is one of the foundations for environmental law, providing evidence and evaluation.
Public participation and understanding of environmental law faces a significant challenge
because of the demands of communicating scientific ideas and values. Concepts such as
scientific uncertainty and risk must be carefully explained and if science cannot provide a
definitive answer because of lack of knowledge this must be made clear. Addressing our
understanding of science is a major hurdle that must be overcome if the public is to be
informed and involved in the protection of the environment.

●

The development of environmental law and policy relies on ‘good’ science which is sufficiently
robust and reliable to be used in the assessment of environmental risks, and as information
sources that forms part of the basis for policy-making.
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●

Studying environmental law is an interesting way to provide an analysis of how law addresses
different problems in society. Environmental law crosses the traditional discipline-focused
boundaries, and requires an evaluation of economic, scientific and theoretical subjects.
The use of legal rules to protect the environment as part of a global responsibility to
safeguard our world for future generations should not be underestimated.

●

Environmental protection may be achieved through incentives as well as punitive measures.
The function of environmental law is multidimensional. As well as its primary aim,
protecting the environment, it must also offer solutions to disputes over the environment.
Reconciling competing interests is one of the greatest challenges facing the environment
today.

●

Traditionally legal systems and laws may be judged on how effective the rules and laws
are in resolving disputes and in providing adequate remedies for conflicts and problems.
Environmental law has the potential to move legal discourse to the dimension of setting
priorities for policy-makers, and building the protection of the environment into the
fabric of society through taxation and financial instruments.

●

Environmental law is developing a rights-based dimension that, at both procedural and
substantive levels, may enhance scope for environmental protection. The future shape of
public and private rights may ultimately have to be adjusted to take account of fundamental
environmental rights.

●

There is much scope for the development of environmental law in the twenty-first century.
It is likely to succeed, provided public confidence and political awareness recognises and
agrees that protecting the environment is a priority. The assortment of legal and economic
tools and techniques open to environmental law may change the nature and shape of how
legal rules are generally perceived and applied.
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environment

Introduction
Town and country planning is an important means of regulating land use and shaping
the urban environment. The scale and diversity of planning activity is vast. In England alone,
for example, in 2007–8 the planning authorities received 649,000 planning applications
and made decisions on 596,000 applications. Over 82 per cent of applications decided were
granted – an average that appears consistent with those of previous years. There is clearly
a robust and active planning system at work as the following statistics for the year 2007 to
2008 indicate:1
●

71 per cent of planning decisions on major applications were made within 13 weeks;

●

there were 5,565 enforcement notices and 5,039 planning contravention notices issued
at district council level.

There are many different dimensions to a planning system – from social and political to the
nature and scope of economic development and to the environmental impact. The placing of
a major development – a factory, a major road or even a town may have enormous significance for the employment, economic wealth and well-being of the citizens living nearby.
Undoubtedly planning2 has a major impact on the economy and this may impact on ordinary
people in quite significant ways – the high cost of home ownership is partly attributable to
a scarcity in housing, and realising appropriately the government’s planned increase in new
housing is highly dependent on an efficient planning system. It is also dependent on the staff
and quality of the planning officers who are essential for the implementation of planning
policy – currently there is a serious shortage of planning officers. Planning may equally have
serious consequences for the environment. The interaction between the planning system and
the state of the environment is the particular focus of this chapter.
The planning system offers expertise and specialist knowledge that contributes to a diverse
range of building developments, engaging with both the design and building of these

1
2

Communities and Local Government, Development Control Statistics for England, 2007–8. August, 2008.
11th Report House of Commons Select Committee, Communities and Local Government Committee:
Planning Matters–Labour Shortages and Skills Gaps, HC 517-I 24 July 2008.
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projects.3 It also permits local communities to be involved in developing their own distinctive identities and preserve or enhance their cultural and historical heritage. Democratic input
is another important hallmark of the planning system in the United Kingdom. The planning
system provides an opportunity to balance competing interests and adjudicate on the needs
of ordinary citizens as well as the demands of business and the market economy. It is both
reactive and anticipatory in the forms of the controls it provides. Specific developments from
large airports or power stations to large-scale industrial developments or retail outlets have
to be accommodated, while more modest developments such as individual housing must
also be accommodated by the planning system. These differences in scale and the difficulties
of balancing the competing needs for social and economic development in the context of
environmental protection often make planning a controversial activity.
In the past, planning also faced many stresses and strains as the agricultural community
in Britain increasingly moved to cities and industrial work from the end of the nineteenth
century. At that time the planning system was relatively unsophisticated and these developments were given priority. The modern system of planning dates back to the period just after
the Second World War. The need for rebuilding towns and cities and the continued growth
in the industrial population required new towns to replace the old, destroyed during the war.
The focus of much of the planning arrangement was not to provide a solution to environmental problems but to develop, through a wide range of strategies, controls over the built
environment. The influences of modern architecture and urban planning were linked to the
provision of social and economic strategies for living. Environmental issues fell very broadly
within the spectrum of these strategies but were not given the prominence that perhaps they
should have received. This chapter addresses how planning law and the environment interact.
It begins with an outline of the planning system, followed by an examination of the current
process and procedures. Finally, there is a discussion of the application of environmental
impact assessment (EIA) and how as part of the planning system EIA may offer environmental protection greater priority than hitherto. The chapter provides some conclusions on
how planning law may have the potential to protect the environment, provided politicians
and lawyers recognise the priority of that protection. In recent legislation there has been a
strong focus on linking energy conservation in buildings with environmental protection. A
further link between energy and planning can be found in the target for renewable energy
to provide 10 per cent of the UK’s electricity generation by 2010. The need for energyefficiency and non-fossil fuel generation of energy reflect our international obligations to
reduce carbon emissions in an effort to limit global warming and also the changing cost of
oil with its deleterious impact on the economy. This will involve the planning system in
the consideration of both small- and large-scale projects such as wind turbines, electricitygenerating tidal barrages and even nuclear sites (see Law in context, below). The recent White
Paper, Planning for a Sustainable Future,4 provides a more detailed analysis of the requirement for speed, responsiveness and efficiency in land-use planning especially when it comes
to major structural plans.5 There is also the beginning of a sea change in how we view cities
3

There are several recent consultations on planning as an indication of the high priority given to planning
and the environment. The first is a Defra consultation paper on a new planning policy for development and
coastal change. The second is a Defra paper on Planning Policy Statement 25 relating to Development
and Flood Risk.
4
Planning for a Sustainable Future Cm 7120, 21 May 2007.
5
See HM Treasury, Kate Barker and Rod Eddington.
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and towns as part of the sustainability agenda that will substantially affect planning. The
Royal Commission on Environmental Pollution reported on the urban environment6 and
included consideration of improving the environmental performance of the built environment and the ‘green’ urban environment generally through planning policy. In similar vein,
the government has announced that between 10 and 15 ‘eco-towns’ are planned for the
future. These are based on the premise that the built environment can be sustainable and
designed with the lowest possible environmental impact through water efficiency measures
and ensuring a carbon footprint of zero.7 The change in the way we view our towns and cities
will have substantial impact on planning into the future.

LAW IN CONTEXT

Climate change and planning
Planning will form a central plank in our response to climate change. The UK government has recently set a target to cut greenhouse gas emissions to 80 per cent of their 1990
levels by 2050. Such a target will require substantial changes in our energy infrastructure
as well as in our built environment. Renewable energy options, such as water, wind, solar,
geothermal and biomass produced energy, are likely to become increasingly important
in our attempts to reach greenhouse gas emission targets. As part of the strategy to reach
this reduction the proposal is for 15 per cent of our energy needs to be from renewable
sources by 2020. This is a substantial increase in our present renewable capacity, which
stands at 1.4 per cent of energy consumption. The National Audit Office, in a recent report,8
has pointed out that this will require the removal of barriers to renewable technologies,
including planning constraints. Renewable technologies are not without environmental
controversy. Wind farms, for example, are often opposed on the basis of their visual
impact on the landscape, and they are noisy. There is a programme for the development
of offshore wind farms but this has also proved controversial, raising issues such as risks to
shipping. Nevertheless, British offshore wind capacity currently stands at 864 megawatts
with a further five winds farms being built or completed in the near future, bringing the
total to 10,281 megawatts. The Sustainable Development Commission supports the plan
for a £15 billion tidal barrage to be built across the River Severn that could supply up
to 5 per cent of the UK’s electricity. The commission views that lost wetlands would
be compensated for elsewhere so that the benefits outweighed the disadvantages. The
National Trust, the RSPB and the WWF disagree, claiming that up to 35,000 ha of protected wetland would be destroyed. Balancing such difficult issues falls within the ambit
of the planning system. Whatever happens, renewables cannot meet all of our energy
needs. There is the evolving policy to build new nuclear plants to fill the gap.9 Nuclear

➨

6

Royal Commission on Environmental Pollution 26th Report The Urban Environment March 2007 Cm 7009.
See for information, Dept. for Communities and Local Government, Eco-Towns Living a Greener Future: Progress
Report, July 2008.
8
The National Audit Office Renewable energy: Options for Scrutiny. July 2008.
9
Department for Business, Enterprise and Regulatory Reform, Meeting the Energy Challenge: A White Paper on
Nuclear Power, January 2008 CM 7296.
7
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power stations are even more controversial, with concerns over their safety, security and
the environmental impact of any accident and of their decommissioning and nuclear
waste disposal. The last nuclear power plant given planning permission in the UK was
Sizewell B. Sir Frank Layfield delivered the planning inquiry report for this installation
in 1987; the inquiry began in 1982. Energy-efficiency measures in buildings and new
plans for eco-towns all fall within the remit of planning. Our management of climate
change will require proactive solutions throughout the planning system. This will require
a radical break from the past and a determination on the part of government to make
tough planning decisions as part of the policy-making system.

CASE STUDY

Planning as a tool to help protect the environment
One interesting characteristic of the planning system today is the requirement to promote environmentally friendly and sustainable options. This is a proactive function and
is a departure from the traditional role of planning to prevent building and enhance the
natural environment through greenfield sites. Wind farms, for example, are best situated
in exposed windy areas of countryside, not unusually in areas of unspoilt countryside,
National Parks and even sites of scientific interest. Over the past five years there has been
a significant increase in applications to build wind farms and the government is under
pressure to build and resource at least 28 gigawatts (GW) of electricity through wind.
This forms part of the drive to reduce our reliance on fossil fuels and lower the production
of greenhouse gases during energy production. Currently, in 2010, 3939 megawatts of
wind power generating capacity have been built. An average of 2,000 planning applications has been made each year since 2006, with over one-third of applications gaining
approval. There have been inevitable time delays as each application is considered, and
there remains a considerable pressure to build at least another 6.7 GW by 2020. It would
appear that there are sufficient planning consents given to meet that target, indicating
that the planning system is coping with the extra demand on its activities and has also
developed and applied its own specialist knowledge of this area.10 The future of planning
law will increasingly find a role for developing proactive policies to protect the environment in the broadest sense.

Planning strategies and the environment
The key mechanisms used to develop town and country planning need to be explained at
the outset. The main framework is set by the development plan. This designates the overall
strategy for a specific area and acts as a guide to what can take place. The planning authorities
are expected to make specific decisions, taking into account the overall framework set by the
10
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development plan. The definition of what constitutes development is broadly defined in the
relevant planning legislation. This includes change of use as well as all physical development.
The planning authorities are usually the local authority in the area – this gives planning
a local characteristic and provides a community a link to planning and developments in
their neighbourhoods. There are specific areas where planning permission is rarely given –
conservation areas where there are listed buildings or historical sites of national interest.
There are a range of fairly minor changes to buildings which do not require formal planning
permission but where building controls are used instead. House extensions and conservatories
are within this category, but building control does not apply to listed buildings which require
specific permission for any alterations. Change of use of all buildings, however, requires
planning permission. In the light of the Hampton Review (explained in Chapter 7), which
seeks to reduce regulation, the government plans to change the planning arrangements,
allowing more extensive minor developments to be exempt from planning permission. The
process of making an application for planning permission is essentially a study in a consultation process. Those likely to be affected by the planning permission are notified and may make
representations about the proposed plan. The specific details of the plans are made open
to the public and a public consultation takes place. The plans are accessible to the general
public and can be inspected by them. There is a period of days for objections to be made.
Central government has input into the planning process by putting forward overall
objectives and strategies. Material considerations may be set out in these strategies for consideration by and guidance of the planning authorities. While the decision to grant or refuse
permission falls within the remit of the planning authorities, there is a broad discretion for
the basis of the decision. This includes careful consideration of the development plan, the
policy guidance provided by central government and the merits of each case. Planning permission may be subject to conditions and in certain cases, such as large-scale developments,
there is express provision for planning conditions or even contributions to the development
costs for infrastructure in the area or for environmental requirements to be addressed.11 The
latter may form a useful basis for planning to be linked to environmental considerations. For
example, comprehensive building regulations apply to new housing intended to up-rate the
energy efficiency of new housing and insisting on higher housing standards.
The planning system in the United Kingdom has not favoured third-party appeals against
the grant of planning permission or of any conditions set by the planners when agreeing
a planning application. If an applicant fails to obtain planning permission, however, there
is a right of appeal to the Secretary of State under section 78(i) of the Town and Country
Planning Act 1990 against that refusal or against any planning conditions set in the planning
permission. There can also be an appeal by the applicant under section 78(ii) of the 1990
Act if the authority fails to decide within the statutory period of appeal (‘non-determination’)
or such other period as agreed by the parties. The process of appeal involves a rehearing of
the issues raised by the planning application, including general policy issues defined by the
general social, economic and political framework of the planning process.
The appeal process provides the Secretary of State with proactive powers and a position
at the apex of the planning system. This effectively is a way of ensuring a degree of local
planning authority compliance with the general policy set by the government of the day.
There is also an incidental but significant effect – namely that the planning process is subject
11

See: Planning-gain Supplement (Preparations) Act 2007.
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in the final analysis to the overarching political agenda set by the government. This is the
ultimate form of citizen participation – allowing politicians to set the direction and purpose
of planning. The role of the Secretary of State may appear to interfere with the concept of
fairness – a political decision being incompatible with an opportunity to have an unbiased
hearing. This issue was discussed by the House of Lords in Alconbury. It was held that the
provisions for the Secretary of State to consider appeals on planning issues was theoretically
compatible with the Human Rights Act 1998, but subject to the supervision of the courts
through judicial review. There is also a right of appeal against a decision by the Secretary of
State to the High Court through judicial review. This gives the courts both a substantive and
a procedural role of overseeing the planning process. There is an important restriction on this
oversight, since the merits of the policy are not within the scope of judicial review.
It is often asked how planning is enforced in the United Kingdom. The answer is that
planning permission is a means of ensuring the legality of the project. Failure to have permission, while not in itself a criminal offence, is subject to enforcement notices. Such notices
are subject to criminal and civil penalties. Failure to comply with permission or certain conditions set out in the permission may allow the planning authorities to directly intervene
and require compliance. Demolition of part or all of the contested development may well be
required.
In the description given above, it is clear how few environmental matters are raised directly
in the planning process. The need to provide environmental priorities within the scope of
the planning law is apparent – but this takes time and effort. Energy-efficiency homes are now
recognised as an important part of protecting the environment and this has been the subject
of recent attention in planning policy. If sensibly used, planning has a great potential to
develop and enhance the environment. As development plans are essential to the planning
process it is arguably that there should be environmental plans that set sustainable goals
for each new development – including traffic, incidental costs to the environment and issues
such as vulnerability to flooding. This may seem to be too idealistic a vision but, even on the
grounds of cost today, cutting energy bills and protecting against flood damage must rank as
a higher priority than before.
Central government guidance is also an important means of ensuring that government
objectives and targets are set and met. Here, as with development plans, there are important
opportunities for inputs from various public bodies, including the Environment Agency and
the Utility Regulators. Many of the principles set out in government objectives are examples
of anticipatory planning controls and this makes them very relevant to environmental
protection. Equally it is possible for environmental matters to be seen as an ongoing and continuous problem. The planning system has enormous potential in providing environmental
protection on a continuous basis. The wealth of possibilities for the use of the planning
process to protect the environment is yet to be fully realised. This is partly because of inertia
on the part of government and partly because of the fear that environmental considerations
will lead to additional costs. There are concerns that developers will be inhibited from
investing in developments if environmental standards are set too high. The approach of
bringing environmental matters to the heart of planning can be seen as overly prescriptive
and too interventionist for many commentators.
The planning system can also be viewed as deliberative or conflict-resolution-focused.
Planning is primarily expected to negotiate between participants at community level. Thus
local government, with its experience of its own community, is given enormous scope for
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deliberation on planning issues. Developers and local authorities are increasingly working
in partnership. In fact planning gain allows a local authority to extract financial rewards from
developers that provide for the development of the community – a new swimming pool or an
upgrade for a park or a community centre. Incentivising planning in this way links planning
into the market economy and allows many developers to feel that planning and the market
are intertwined. This has not always worked out. Developers complain of inconsistency between
local authorities and delays, regulatory burdens that are too great, and too much technical
interference in the operation of building controls. Citizens complain that their voices are not
heard, that developers are given too much influence and that the overall effects lead to poorly
planned infrastructure, and traffic congestion. There is also little scope for environmental
protection to be seriously given a high priority. As much of the planning process is to do with
the urban environment, many critics argue that this leaves agriculture hardly regulated and it
is here that the environment may need greatest protection. The current system of planning
law is an historical legacy that leaves the environment as an afterthought and, as will be seen,
this is particularly true of large-scale planning projects. The environment requires active
attention as part of a continuous process of control. Managing the environment needs to be
built into the planning system, where the implications of developments are more actively
assessed. Even as far back as 1976 the Royal Commission on Environmental Pollution warned
about the need to give greater priority to the role of the planning system in environmental
protection. In recognition of the growing significance of the environment to planning, the
government has launched a strategy for sustainable development Securing the Future12 that
sets environmental issues in the context of using natural resources effectively.
There is recognition that protecting the physical and natural environment needs new
objectives to be set – Planning Policy Statement 1: Delivering Sustainable Development.13 The
intention is to encourage ‘healthy and sustainable communities’, with the express aim under
the Planning and Compulsory Purchase Act 2004 to have sustainable development at the
heart of planning and to make planning an important tool for future generations. One
way to achieve this aim is to use the Planning Policy Statements to identify policies in the
following key areas:
●

the protection of biodiversity and geological conservation;

●

sustainable development in rural areas;

●

waste management;

●

renewable energy and;

●

assessment of flood risk.

The implementation of these aspirations will take some time. Moreover, it still leaves planning decision-making loosely defined in terms of prioritising decisions that make sustainable
development a reality.
Planning has a significant impact on energy resources since it decides on the construction
of power stations and other energy-generating structures (see Case study, p. 198); on noise in
terms of the location of major roads and airports; on air in terms of pollution from factories,
industry and major roads; and on waste in terms of waste disposal site licenses and on the
12
13

Securing the Future – delivering UK Sustainable Development Strategy March 2005, Cmnd 6467.
PPS1 Delivering Sustainable Development, OPDM, February 2005.
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regulation of waste sites. In order to ensure that the environment is protected and sustainability in planning law achieved, the law must take a proactive approach. One approach is
to make use of enforceable planning conditions that take account of climate change and
global warming. If there is a conflict between the environment and the developer, it should
be resolved in favour of protecting limited resources and the environment. The extent to
which planning permission may become a useful environmental tool has yet to be fully
assessed, but can it be correct that planning permission for a development will override the
designation of a site of scientific interest? This is the reality of how careful thought needs to
be given to changing the system of planning control and of how planning takes account of
available science (see Law in context, below).

LAW IN CONTEXT

Planning and the use of scientifically based advice
Sites of Special Scientific Interest (SSSIs) are designated on the basis of scientific surveys
of wildlife or geology. They are the responsibility of Natural England, to identify and
protect under the Wildlife and Countryside Act 1981 (as amended by the Countryside
and Rights of Way Act 2000). Many of the designated sites are not only SSSIs but
also Ramsar sites, Special Protection Areas etc. There are more than 4,000 SSSIs, which
include wetlands, chalk rivers, upland moors, beaches and many other habitats. They
may equally be in the middle of industrial estates and reflect the presence of a unique
habitat for a single endangered plant. Local planning authorities are informed of the
designation and location of SSSIs in their area, which brings into the ambit of planning
authorities scientific advice on important geology and wildlife within the locality.
Natural England provides an annual update on the condition of SSSIs and indicates the
reason for their adverse condition. In the year to October 2008 planning permission
accounted for damage to a total of 47 sites.

There are other examples of scientific advice being made available to planning authorities:
an important one is through the activities of the Environment Agency. The Environment
Agency is a statutory consultee in the drawing up of Local Development Documents (in
Wales these are Local Development Plans). This includes Strategic Environmental Assessment.
Consequently the Environment Agency provides advice on land contamination, development and flood risk, setting up catchment flood management plans and strategies as well as
waterway plans. This is an important role in terms of providing good advice and scientific
analysis. It also provides a pathway to environmental information and analysis.

Planning law and practice
The planning system has undergone many changes since its earlier inception. Intervention in
terms of planning law began with very light interference from the state and a general protection afforded to private property rights. The paramount respect given to private property and
land ownership is indicative of why the law was reluctant to interfere. The courts supported
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private party disputes to be resolved on the basis of the law of nuisance or negligence. The
triumph of land law was that it also contained many devices to ensure that land was freely
alienable which future generations would enjoy through restrictive covenants ensuring
that the land was protected. Heritage and building reflected a view of the land as being
appropriately managed as a visual display of nature. The great gardeners of the nineteenth
century14 showed a mastery of form and substance and supported in many instances the use
of reusable agriculture to promote health, wealth and prosperity. There were many mills
used to generate electricity as well as provide for flour-making. The urban environment was
not so fortunate. There are instances of planned environmental triumphs such as large-scale
public parks and civic centres. However, the early planning legislation – the Housing, Town
Planning etc. Act 1909 – left abundant discretion outside any planning control or regulation
and fell to the initiative of the private developer. The planning system was left to develop
on its own until the aftermath of the Second World War. The Town and Country Planning
Act 1947 provided a single consolidation and set the basis of modern planning law that has
remained in place today. It is surprising that the fundamentals of planning law should be so
settled although recent changes have made substantial differences to the procedures, practices
and thinking behind much planning law. There are two major works of consolidation:
1. the Town and Country Planning Act 1990 and the Planning and Compensation Act 1991;
2. the Planning and Compulsory Purchase Act 2004.
There is also an increasing preference for making use of various subordinate powers found
in the General Development Procedure. This is in keeping with the view that the planning
system has been too restrictive and what is required is a more relaxed scheme of control
allowing many more permitted developments than previously. This highlights one of the
main tensions within the planning system – namely to develop and enhance investment to
secure employment and economic opportunities for citizens, as opposed to securing a wide
definition of public interest that looks to future generations and ensures that sustainable
development and land-use planning are interconnected. Into this mix may be added tensions
between local and central government over the allocation of powers and decision-making.
The tensions acknowledged above are not confined to current events or interests. The
1960s witnessed the rise in new architecture designed to confront the housing shortage,
attacking the causes of poverty, crime and urban squalor and at the same time introducing
social housing with shared values and experiences. By the late 1970s many of the new
buildings attracted critics that pointed to the new squalor of the ‘high rise’ building and
the high crime attracted to common walkways and passageways that became unsafe for the
public. Despite the rejection of many of the values of the 1970s, the 1980s remained a period
that linked amenity and social values into the urban environment. The ultimate rejection of
social value planning came in the late 1980s with a Conservative government that pursued
the right to buy for all public housing tenants and the operation of a private market solution
to social problems. In the 1990s and commonly today, this pursues the value of deregulation
and the need for developers to be given a priority in the planning system. This may be
seen to be a return to the traditional view that private property rights should triumph over
social and economic values; public participation in the planning process should be minimal

14

Capability Brown and J. Hawkes.
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and that the role of government should act not as a provider of services, including public
housing, but as a facilitator of the planning system. These shifts in government thinking are
also a noteworthy feature of how the planning system is politically sensitive and adjusts to
the prevailing ideology of the planning system.
The British planning system is remarkably open to the political controls that give politicians
an ultimate say in its policy and direction. Through the use of circulars and policy guidance,
it is possible to set the conditions of planning policy. The government could introduce
presumptions in favour of development, taking account of such factors as the needs for small
businesses and the requirements of housing. In recent years the unprecedented housing
boom in prices was seen as demanding a large-scale housing plan to provide lower prices and
‘affordable’ homes. Such presumptions15 about planning were subject to the caveat that such
developments ‘would not cause demonstrable harm to interests of acknowledged importance’.
Any conditions that might be attached should be made only where they could be justified.
The active role of politicians many may see is the hallmark of a system that may react to
the changing needs or ideological shifts in society. Others may be concerned that political
control is too often at the whim of the government of the day and this may divert from the
specialist expertise of the professional planner. The stronger intervention of central government
may be seen to be at the expense of local government. Centralisation has been a highlight of
the way government has moved since the 1980s. Ironically, privatisation and the use of the
market has given rise to an increase in market power but equally a centralising influence of
central government. In recent years including the past two, there is a marked willingness on
the part of central government to continue this trend of centralisation and control.
The role of the courts in the planning system has always been peripheral. There is no
environmental court and no planning court – notable absences from the legal system that
has specialised in establishing specialist courts and tribunals to address specific areas of
conflict. The overarching role of the courts is to take a hard look at the legal principles when
required but not to directly intervene in the merits of policy. The Human Rights Act 1998 has
brought some planning issues to the fore in terms of testing the planning system but also
in ensuring that rights are enforceable. The legalism of planning decisions is partly as a result
of litigiousness among the developers and a proactive legal profession that is linked to the
commercial and business world.
Environmental law and planning law make curious allies in terms of environmental
protection. Planning law is likely to offer limited help to environmentalists, given its primary
focus and role.

Planning in the twenty-first century
Planning law inherited from the Town and Country Planning Act 1947 has been greatly
modified by the Planning and Compulsory Purchase Act 2004. The 2004 Act reflects a modern
approach to planning – more focused on citizen or consumer interests and based on higher
expectations than in the past of a speedy and simplified system of decision-making. Some see
this as making planning more positively focused on the basis of presumptions that planning
approval will be given, as against a negative approach that sets too many constraints on
development and assumes that planning permission will not be granted. The introduction
15
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of so-called regional spatial strategies has been designed and intended to coordinate and
assist in laying down a framework for development that coordinates development control
and hopefully will incorporate future-looking strategies such as transport, and environmental quality assessments. However, it is not clear that all the ambition of the strategies
are realisable and in fact only some of the spatial strategy will be found in the development
plan, which remain the key planning document. A positive view of such spatial strategies is
that there is an inclusion of key environmental issues within them. A negative view is that
unless such spatial strategies are given support, this may be of little significance. The regional
spatial strategies replace the county-level structure plans.
How is the planning system to be viewed today? The idea of a national-based planned
urban strategy around central government policy-making seems to have given way to a hybrid
of different and often competing interests. The objectives in the 2004 Act appear to favour
private sector market-led planning solutions that fit within a more streamlined and pragmatic
system. Section 39 of the 2004 Act for example requires all plan-making bodies to have the
responsibility of exercising their functions in accordance with the principle of sustainable
development. This does not apply to Part 4 on development control and it begs the question
as to how, if at all, this is to be consistent with environmentally friendly decision-making.
There must be specific and clear guidance if sustainability is to work and, if this is to be a
feature of central government controls, it must be carried out systematically. The most likely
impact of the inclusion of section 39 is simply to reinforce the need for economic development
to take place, rather than a prescription of how the environment may need protecting.
Consistent with this approach is the idea allowed under the 2004 Act to give local planning
authorities the power to make local development orders to advance decision-making that
may relax planning controls when appropriate. This does not interfere with the primacy of
the development plan, but it allows local planning authorities individual choices commensurate with their needs. The system of local planning authorities mirrors the organisation of
local government. This varies with the location and region. There are unitary authorities, also
district authorities, metropolitan districts and single-tier London Boroughs. The 2004 Act at
the regional level of planning replaces the county level and we have seen how county-level
authorities have regional spatial strategies. The new system of devolution devolves the powers
from the Secretary of State to the local assembly.
In Scotland planning legislation falls under the Town and Country Planning (Scotland)
Act 1997, similar in terms of the Town and Country Planning Act 1990. Similarly Northern
Ireland has its own planning system under the Planning (Northern Ireland) Order 1991
amended substantially in 2003 (SI 2003/430 N.I. 8).
The nature of the development plan is important as it sets the main aims, policies and
priorities believed to be worthy goals by the local planning authority. Development plans
are drawn up after due consultation, including a variety of inputs that come from specialist
planners, pressure groups or individuals. It is fair to say that the tone and culture of the
development plan is intended not to be restrictive but permissive. There is much to be said
for this approach, as it does not fix rigidly or in a binding way the planning system16 based
around legally enforceable obligations. The position prior to 2004 was that there was a
two-tier system of structure plans and local plans.
16

This allows negotiation and bargaining. In Bovis Homes Ltd v New Forest District Council [2002] EWHC 483
(Admin) the application of Article 6 to the development plan was not generally accepted as necessary.
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The 2004 Act makes the regional spatial strategies (RSS) the upper tier of development
planning and thus replaces structural plans. There are arrangements in place under Part 1 of
the 2004 Act that permit the RSS to take account of the Secretary of State’s policies and to
encourage the take-up of central government policies. This falls short of an overall national
system of planning but allows the Secretary of State considerable latitude in the fashioning
of planning strategy. Put simply the aim is to drive forward economic development, secure
a speedy transition in the way in which that development operates and secure a positive
management of resources at the locality. Thus in a number of instances it is possible to use
the RSS system to create some form of loose and generally defined national strategy. This is
also a means of locating a device that allows the national policy guidance, often issued as
planning policy, into a more comprehensive whole.
The local aspect of planning may now be addressed. Local development plan documents
are adopted by local planning authorities and together with waste and minerals development plans (to be discussed in Chapter 10) form the core basis of planning. However, the
law requires each to be distinguishable and the inclusion of each in the development plan is
not a foregone conclusion. There are a number of key documents that comprise the local
planning portfolio:
●

non-statutory material including designs, local draft plans and priorities;

●

supplementary planning documents forming guidance, targets for affordable housing and
the operation of local policies.

The preparation of development plans has to take account of the various documents
and includes the submission of the draft plan to the Secretary of State for approval. Again
this is another centralising influence and representations may be made to the Secretary of
State by interested parties. There are under the 2004 Act powers to call in and modify or alter
development plans. Interestingly there is no specific and direct mention of environmental
matters and this underlines the problem of not giving the environment sufficient specific
attention.

Nationally significant infrastructure planning
One of the principal features of the 1947 planning system has been the key element of public
participation. This is a recognisable quality of the democratic process. Public participation is
aimed at engaging with the public and providing access to decisions that may affect ordinary
people. It also encourages the role of pressure groups and lobbying to secure aims and
objectives that may not always be in keeping with government policy. Ultimately the planning system has to reflect the views of the majority and the political role of policy-making
engages with the ideals of elected and accountable government. Equally, public participation
may act as a fetter on quick decision-making and inhibit large-scale planning projects.
The history of public participation and large-scale planning has been an unhappy one. In
London, delays and procrastination has continually deferred decisions on the third London
airport. In the United Kingdom, public opinion has acted as a deterrent in planning nuclear
power stations. Examples abound of indecision and delay that have resulted from the
planning process. There have been delays in building new airports or expanding existing
ones; power stations and electricity schemes and large-scale urban planning, including roads
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and railways. Generally the decisions are taken within the ordinary planning process, but
increasingly there are special statutory arrangements created for distinct areas. Sir Rod Eddington
and Kate Barker published their reports The Eddington Transport Study and the Review of
Land Use Planning in December, 2006.17 The government’s response is found in the White
Paper, Planning for a Sustainable Future18 and after due consultation it was proposed that
a new Planning Bill should be passed setting out how large economic projects might be
assisted. The results are to be found in the Planning Act 2008 that received the Royal Assent
in November 2008. The Act extends to England and Wales but only partly to Scotland, in
that it covers oil or gas pipes. It creates a new system of development consent for nationally
significant infrastructure projects applicable to energy, transport, water, waste water and waste
projects. The approach of the Act is to place nationally significant infrastructure projects
within the following framework.
●

National Policy Statements will set the framework for the policy of defining and categorising nationally significant infrastructure schemes.

●

The Secretary of State will have wide powers to set the policy and categorise the projects
for inclusion in the scheme.

●

The creation of a new independent body called the Infrastructure Planning Commission
will have powers to decide on the projects that are suitable for inclusion within the
relevant national policy statement.

●

The Infrastructure Planning Commission will be able to recommend projects for the
scheme and inform the policy-makers of the issues to be considered.

●

Development consent will be granted subject to various conditions but will include
rights for developers to compulsorily acquire land for the projects where there is a public
interest.

●

There will be compensation powers applicable to any compulsory purchase scheme and
there are requirements for public consultation in respect of any proposed project.

The new arrangements are intended to consolidate some existing special statutory schemes
available for laying pipelines and electricity cables into a form that will assist in the economic
prosperity of the nation.
The Planning Act 2008 provides a fundamental alternative to the existing planning
arrangements for ‘nationally significant infrastructure projects’. The past history of delays
over airports and power generation as well as major transport schemes has become a major
stimulus for change. The new arrangements need to be considered in the light of a number
of criticisms:
●

a missed opportunity in terms of failing to address climate change and give priority to
sustainable energy sources;

●

reduces public participation in terms of streamlining processes that may make objections
more difficult to deter large-scale projects;

●

may not encourage transparency and openness in the way decisions are made.

17
18

London: HMSO, December 2006.
Cm 7120.
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Environmental impact assessment (EIA)
Environmental impact assessment (EIA) offers an ‘environmental assessment’ that enables
decision-makers to take account of the environmental impact of their decisions. Its origins
date back to the USA in the 1960s.19 In the planning process environmental matters
may form a material consideration in making planning decisions. The collection of information and analysis about the environment makes good sense in terms of providing a
material consideration in the decision of whether or not to grant planning permission.
Assessments were often used by developers to persuade planners of the value of the planning project, and the evaluation of the environment became a way to overcome any local
objections. The rise in the use of environmental assessment accompanied large-scale public
inquiries. It was in part also recognition that planning was a professional and specialist
subject that brought expertise and technical skills to the planning process. The rise in the
use of environmental assessment is very much a product of government pressure and the
role of the EU.
In addition to the system of EIA there is also the operation of a strategic environmental
assessment (SEA). This is the use of systematic analysis of environmental information,
employing the best available techniques. Taken together the operation of environmental
assessment gave rise to better transparency and an increase in the opportunities open to the
citizen to participate in the planning process. The engagement with interested groups and the
expertise of specialists in the field of science, technology and biology is also a consideration
in favour of the system of environmental assessment. In theory, environmental assessment
should be a minimum standard for all planning decisions. The opportunities for consultation and deliberation also support the view that deliberations on environmental information
provide the means to improve decision-making.
In EU law the first steps were taken in the 1985 EIA Directive 85/337/EEC. The aims were
limited to providing some form of monitoring system and very much based on the ideas at
the heart of the project. The need for EIA is clear right across the planning system, although
where it is most useful is at the earliest stages of the planning system. EIA combines techniques for assessment with appropriate procedures for analysis. It may identify specific areas
where it is appropriate to adopt environmental measures. This allows the decision-maker in
terms of the planning decision to make a more informed decision with sufficient information
to assess a project in terms of its environmental impact. The operation of EIA is very much
focused on the decision-maker and provides an assessment based on procedural principles.
The 1985 Directive was based on the provision of environmental information on private
and public projects as part of a requirement of the decision-making process. This provided
considerable flexibility and in many instances EIA was adopted by developers as part of
their planning strategy beyond what was strictly required. After 1985 there were some amendments to the directive. In 1999, Directive 97/11/EC came into force. This broadened the
scope of the 1985 directive and brought within the EIA regime projects that were thought to

19
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See: The US National Environmental Policy Act (NEPA) 1969, A. Kiss and D. Shelton, Manual of European
Environmental Law (Cambridge, 1993) p. 58). In the United States the 1969 Act incorporated a requirement
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human environment.
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Table 9.1 Annex I and Annex II projects
Schedule 1 Projects Annex I
• Major projects such as power stations; chemical installations, motorways and major roads.
• Projects that fall within the scope of a major project but where there is some doubt because the

scale of the project may be relatively small in terms of likely effect on the environment.
• There is no clear guidance from the ECJ, but each case must be carefully considered.

Schedule 2 Projects Annex II
• Projects are to be judged on their facts.
• EIA is applicable only where there is ‘a significant environmental effect’, which by nature of the

project is ‘likely to have significant effects on the environment by virtue of its nature, size or
location’.
• Thresholds are often set to determine the size and scope of the EIA.

have a significant effect on the environment (Annex II projects) (see Table 9.1). In those cases
the assessment became a mandatory part of the decision-making. A distinction was made
between Annex I where the operation of EIA is compulsory and Annex II projects where EIA
is only required if there are significant effects. The details of the procedures needed to carry
out EIA were more clearly spelt out and the direct and indirect effects of projects were to
be assessed in terms of the variety of factors, such as the flora and fauna of the habitat of
the site where the project was to be undertaken.
The 2001 Directive 2001/42/EC on Strategic Environment Assessment (SEA) is also
relevant and came into force in 2004. This relates to ensuring that environmental impact
assessments are part of the process before planning consent or approval is granted. There is
no guarantee that at the end of the process the environment will be better protected. As an
important tool, EIA provides an imaginative means to secure information and assessment
of the environment. The EU’s involvement is to provide a step-by-step approach across all
member states for the consideration of the environment. It is also intended to provide a
framework for development and ensuring that across all levels of member states’ development, there is a concurrence of ideas.
In the United Kingdom the main mechanism for the adoption of EIAs is through the
planning process. This is achieved through section 15 of the Planning and Compensation
Act 1991 which inserted an amending section 71A into the Town and Country Planning Act
1990. Various regulations apply, including the Town and Country Planning (Environmental
Impact Assessment) (England and Wales) Regulations 1999 which provides wide powers for
the adoption of EIA in the UK. This links the EIA process with planning and the application
process required for most large projects. In cases where planning permission is not required
there are separate regulations that cover such cases.
In 2000 the 1999 Regulations were amended to bring EIA to cover applications for the
determination of new mineral workings. In 2006 legislation was introduced as a result of proceedings in the European Court of Justice in R (on the application of Barker) v London Borough of
Bromley,20 and amendments were made to the EIA arrangements through the Town and Country
Planning (Environmental Impact Assessment) (Amendment) (England) Regulations 2008
SI 2008/2093. The effect of the 2009 regulations is to make EIA mandatory for not only the
20

C-290/03 and C-508/03 Commission v UK judgment of 4 May 2006.
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interim outline planning stage, but also the full planning hearing. The 2008 regulations relate to
England only and also covers the planning stage when approved matters are being considered.
There are a number of key question and issues that have to be addressed. In terms of
establishing EIA there are a number of steps that must be taken.
What is a project that is subject to EIA consent? The preliminary question of whether or
not EIA is required can be the most difficult. There are certain projects where there is a
requirement for an EIA since they will effect the environment. These are broadly outlined
in Annex I of the directive (see above). Annex 1 projects are mandatory and include major
projects such as large chemical installations, thermal power stations, motorways and major
projects that may impact on the environment. The list was supplemented under Directive
97/11/EC to include pig and poultry farms and major groundwater abstraction schemes.
The inclusion of large projects may also be considered by the ECJ in determining the types
of projects or modifications required.
Annex II projects are in less sensitive areas or where the environmental effects are less
controversial, with a more minor impact on the environment. Figure 9.1 sets out a helpful
guide on EIA provided by the Environment Agency.
It is always difficult to know precisely whether or not a project might have an environmental effect. This can be judged by its size and scope and the location and sensitivity of
the operation of the project, e.g. if it is near or in a greenfield site or Site of Special Scientific
Interest. The potential for pollution discharges or emissions are also relevant.
What is an environmental statement? This is regarded by many planners as the key component part of the EIA.21 The statement allows proper consideration of the environmental
effects of a development. There may be more or less information according to the nature
of the development but there is a minimum under the regulations (reg 2(1) and Part 2
Schedule 4) These are:
●

the main description of the development including details of the site, its design, specifications and size;

●

the data necessary to assess, identify and consider the main effects of the development and
its likely impact on the environment;

●

the identification of any adverse effects and strategies to tackle any adverse effects in the
development and reduce the environmental impact of undesirable effects;

●

a general outline specifying the main alternatives that the applicant has considered and
explanations for choices made and options taken.

There is also a reasonable expectation built into the EIA process. This is the inclusion of
information that might be reasonably required to assess the environmental effects of developments and how the applicant may tackle such developments. There is also an expectation
that a balance should be struck between the development going ahead and the alternatives.
Most EIA statements are detailed on technical specifications, including the operation of
any processes. The inclusion of data on energy efficiency and conservation measures is also
to be expected. There is an inherent trade-off between the benefits sought and the environmental impact. The latter has to be fully considered in terms of alternatives and include

21
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Figure 9.1 EIA and the Environment Agency Guide
Source: Defra.gov.uk
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consideration of the use of natural resources and the avoidance of pollution or emissions.
There is also an acknowledgement that processes and developments may be at the cutting edge
of technology and, therefore, there should be an attempt to indicate any potential difficulties
or events that might impact on the environment. One difficult area is the estimation of any
indirect effects, which makes the project vulnerable to objectors especially if the claim is made
that the overall indirect effect will be through an impact on climate change. In addition to the
technical data and specifications there is a requirement that the information is summarised
in simple non-technical terms.
Over the years the inclusion of information that was voluntary under the 1999 regulations
has gradually moved to a mandatory requirement; the details of exactly how much information is open to judicial interpretation and review.22 The essence of the EIA statement is that
planners must be put in a position where the key parameters of a development’s impact can
be assessed. There is a presumption that the statement is likely to be reasonable provided all
the issues noted above have been addressed. In general, courts are reluctant to go behind
the statement and require more than is necessary. There are shortcomings, not least because
judicial inspection is likely to offer only a limited form of review. The most obvious shortcoming is that only the alternatives that the developers opt to consider are included. In
that sense the statement is developer-led and only robust planning expertise can properly
interrogate any assumptions that do not stand up to scrutiny. There is an implication that
developers may be too narrowly focused or financially driven to really consider all the best
options from an environmental standpoint. Moreover, general environmental scrutiny of
indirect effects has to be given some priority through the engagement of appropriate experts.
How are EIA applications determined? EIA statements are considered as part of the planning
process. There are, however, a number of features that are worth highlighting. Developers may
use the 1999 regulations under the Directive 97/11 EC to request planning authorities for
their responses to the information provided in the statement. This is a mechanism generally
known as scoping opinions and gives the planning authorities the opportunity to respond. It
also means that planning may become reactive rather than proactive. There is no general consultation process on scoping statements. This misses an opportunity to allow the engagement
of public opinion at an early stage in the planning process. Although not required, however,
it is commonly accepted as good practice. Public consultation is generally viewed as a desirable
objective and is sought by many planning authorities. The United Kingdom has refrained
from requiring a mandatory scoping consultation. Perhaps the scoping statement is regarded
as less critical as the matters it raises are considered as part of the planning system overall.
The planning system in the United Kingdom has favoured general consultation. The first
stage is when the developer decides to consult the planning authorities. This also allows
engagement with an interested party on the scope and content of the project. Various statutory
bodies can have an input such as Natural England or the Environment Agency. Ensuring that
consultation takes place is a responsibility placed on developers. This provides information
and analysis that is relevant to the planning system as a whole but is also important for the
specific planning application. At this stage interested parties, including pressure groups or
expert organisations, may be consulted. The public consultation part of the process is very
important as it provides a means of identifying environmental issues and enables projects
22
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to become compatible with good environmental practice from the outset. The consultation
is also a way of ensuring efficiency in decision-making and this is also to be encouraged in
terms of setting a dialogue between developer and development planning.
Generally environmental statements are regarded as a good development in the planning
system. Critics may worry whether it gives the developer a more proactive role than previously.
This may favour developers who have access to consultants and expertise. Many concerns are
expressed at the uneven quality of some environmental statements and the advantage that
this may give the developer in second-guessing planning authorities. Do planning authorities
have access to sufficiently high quality advice? Are the environment statements a fair description of the development and how useful are such statements in terms of their depth and
quality? Setting standards for good quality or setting benchmarks for environmental statements would seem desirable but difficult to achieve in practice. If EIA is to be effective then
environmental statements have to be regarded as a pivotal part of the process.
The determination of EIA applications as part of the planning system is important to
consider. The standard planning application procedure is followed, but in the case of an
EIA there is an additional 16 weeks allocated to determine the application to provide time
to assess and analyse the EIA. The key point is that the planning decision has to take account
of the EIA. This must be considered carefully and with due deliberation including public
consultation. Sufficient copies have to be made available and the public must be given access
including only reasonable charges for any photocopies. The views of the various statutory
consultees must also be considered and made available to the public. In cases where the EIA
is regarded as inadequate this must be queried by the planning authorities and followed
up as part of the planning decision-making system. In that regard decisions must be taken
reasonably and be fully reasoned in their explanation. The EIA is often a key part of whether
planning permission should be given. Since Directive 97/11/EC, regulation 21 has required
that reasons should be fully articulated. This includes the basic content of the decision and
any conditions that are attached. It should also mention reasons,23 which is effectively an
explicit duty on the planning authorities. Inadequate reasons may have serious implications
for the legality of the planning decision.
We have already seen that the use of an EIA is always good practice but often the development proposal will not require this to happen. The courts are reluctant to step in and ask that
an EIA should be imposed on a developer. However, as the practice becomes commonplace,
especially in controversial planning applications, the use of EIA is a good strategy on the part
of the developer. This falls a long way below the expectation that perhaps EIA should be used
in every planning decision. The cost and additional burdens make this an impractical idea.

The future of EIA
EIA is at the heart of future strategies to integrate environmental protection into the planning
system. The significance of EIA is accepted as a global phenomenon that is located inside
many international agreements, and intrinsic to the work of many agencies and organisations
throughout the world. The World Bank and the United Nations make use of EIA in their
contracts and agreements. Since 1989, the World Bank has incorporated EIA into its formal
requirements24 that engage with transboundary risks and assessments. Cross-border effects
23
24
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are measured and assessed. The assessment is drawn around the support of experts appointed
to carry out the assessment. There are strict guidelines and also the division of projects into
two different categories according to risk. The first category is projects that are likely to
have a significant adverse environmental impact. These are projects that are unusual or are
likely to have by their nature a significance for the environment. Such projects are deserving
of more robust assessment and the assessment has to be detailed and comprehensive. The
second category of project is one that is given less scrutiny and the consequences on the
environment are regarded as likely to be minimal.
The operation of EIA in general addresses some of the critics of large dam projects or projects where international donors are likely to receive adverse comments. In many instances
meeting EIA targets require addressing the role of NGOs and local agencies. Communitybased projects are likely to be given support. However, the challenges are many in the light
of pressure from within developing countries to be led by market choices that will provide a
pathway to economic growth and prosperity. This sets a stark challenge for developers and
funding agencies. EIA strategies by their nature have to be largely consensual and are centred
on specialist and expert opinion. Large multinational corporations and developers will often
employ a range of specialists to bring projects within the boundaries of what is likely to be
successful in order to achieve approval under EIA. This has a clear advantage of empowering
experts early on and the EIA route engages in the debate over the standards to be followed
and the objectives to be achieved. International law has thus favoured EIA as a structural and
procedural device that allows engagement in the dialogue of development. This can form the
basis of treaty agreements or understandings.
On the debit side there are many instances where EIA set high expectations that are
simply not being met in the realities of practical experience. EIA also suffers from the fact that
it does not empower individuals or even groups. In the international context this raises the
question about how national groups with an environmental agenda may engage with the
process and participate in the decision-making.

Conclusions
Town and country planning law has developed with a primary focus on permitted development
and land use. This has meant that planning law has not engaged directly with environmental
priorities. In sharp contrast, housing policy has in recent years focused on energy-efficient
homes and takes account of the reality of scarce and expensive energy. Sustainable development strategies have, in general, failed to be fully implemented into the planning system,
except for steps taken to bring energy and efficiency savings into many aspects of housing and
planning. If sustainable development and planning decisions were more closely interwoven,
this would achieve a workable link between planning and the environment. It would allow
environmental protection through planning strategy with reactive and continuous mechanisms to safeguard the environment. Over 60 years have elapsed since the 1947 Town and
Country Planning Act, which secured green-belt protection around major towns and cities
and helped shape our environment. There is a clear case for a significant step to be taken now
in terms of embedding proactive environmental protection in planning law.
In marked contrast to the expectation that the environment should be safeguarded by the
planning process, developers and business interests have been very successful in developing
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market-led priorities for the planning system. This is reflected in the Barker Review of landuse planning that argued for a more targeted approach to planning decisions, and the need
for speed, efficiency and effectiveness in decision-making. In this context sustainable development is used as a means of securing primacy for market forces rather than for environmental
protection.
The planning system is illustrative of the various tensions at work in decision-making. As
the review by Kate Barker has shown, the demands on the planning system are to promote the
UK’s competitiveness and this is geared to the creation of a vibrant infrastructure that enhances
a thriving economy and creates an improved environment. The potential for incompatibility
is high and there are a number of fundamental questions for the planning system:
●

how to encourage citizen participation at a local level;

●

how to make an enhanced environment compatible with infrastructure growth and a
thriving economy;

●

how to deliver high standards of employment and at the same time protect and enhance
the physical and natural environment.

The use of brown-field sites is often claimed to provide the solution to at least the last two
questions. Yet this is barely adequate to meet demands on housing and new retail developments.
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